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MEMORANDUM 
*

Appeal from the United States District Court
for the Southern District of California

Barry T. Moskowitz, District Judge, Presiding

Submitted September 27, 2007**  

Pasadena, California

Before: WALLACE, T.G. NELSON, and IKUTA, Circuit Judges.

We have jurisdiction over this appeal under 28 U.S.C. §§ 1291 and 2253(c). 

We review the district court’s denial of habeas relief de novo.  See Lopez v.

Schriro, 491 F.3d 1029, 1036 (9th Cir. 2007).  We affirm.
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The state appellate court’s determination that McCloud was not denied the

effective assistance of counsel is neither contrary to, nor an unreasonable

application of, clearly established federal law as determined by the United States

Supreme Court,  nor is it based on an unreasonable determination of the facts in

light of the evidence presented to the state trial court.  See Strickland v.

Washington, 466 U.S. 668, 687, 694 (1984); 28 U.S.C. § 2254(d).  

Even assuming that McCloud's counsel was deficient, McCloud was not

prejudiced by his counsel’s failings; the court engaged McCloud in an extensive

colloquy that made clear to him the consequences of his plea, and McCloud

himself admitted that his lawyer had not guaranteed to him that his admitted strikes

would be struck.

The state appellate court deemed McCloud’s challenge to the use of his 1986

convictions to enhance his sentence to be waived because he failed to raise the

claim in the state trial court.  McCloud has not demonstrated that this  procedural

bar is inadequate or that it is inconsistently applied.  See Bennett v. Mueller, 322

F.3d 573, 585 (9th Cir. 2003).  This claim, therefore, like the rest of McCloud’s

certified issues, is procedurally defaulted.

McCloud has not met his burden of demonstrating cause for, or prejudice

resulting from, this procedural default, nor has McCloud demonstrated that the
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failure to reach this issue will result in a fundamental miscarriage of justice.  See

Schlup v. Delo, 513 U.S. 298, 327 (1995).

AFFIRMED.


